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Both seller and buyer are equally preoccupied by the allocation of the risk due to its
affect to the course and outcome of their transactions in the international contracts of sale. The
arrangement of the transfer of the risk, is clear cut which determines whether the buyer is obliged
to pay or whether the seller has still right to claim for payment, when the goods are accidentally
have been lost or damaged. In order to avoid vagueness for possible judgment the transfer of the
risk is subject to clarification in the international sales contracts. The confusion or unclear
statement in contracts can cause harsh and sometimes unfair consequences for seller and buyer
during litigation. To be extremely important and successful instrument in international trade law,
the United Nations Convention on Contracts for International Sale of Goods (UNCISG) is one of
the two major tools in regulation of the transfer of risk. The next vital and widely used
instrument is the INCOTERMS, standard terms of the International Chamber of Commerce for
international sale of goods, which has distinctive statement for the allocation of the risk in
international contracts of sale. Therefore, the present study, in the first chapter, will define the
term RISK precisely; examine the notion of risk, theories on transfer of risk and its formulation
in different legal systems. The second chapter will discuss the rules on the allocation of risk
under both UNCISG and INCOTERMS; concentrate on the rules of the risk transfer, make
analytical comparison between two voices. And the chapter three will make proposals to some
current issues of the UNCISG and INCOTERMS related to risk transfer. Finally, the paper will
conclude with an overall evaluation of the rules passing the risk from seller to buyer.












































CIF- Cost, Insurance and Freight
CIP- Carriage and Insurance Paid To
CPT- Carriage Paid To
CFR- Cost and Freight
DAT- Delivery at Terminal
DAP- Delivery at Place
DDP- Delivery Duty Paid
EXW- Ex Works
FCA- Free Carrier
FAS- Free Alongside Ship
FOB- Free on Board
INCOTERMS- International Commercial Terms
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The concept of risk and which will be the party who bears it, is an issue of extreme
importance, which preoccupies both parties in a contract of sale. The reason of its importance is
its peculiar nature, which might lead to certain harsh and unfair effects and result in the buyer
being obliged to pay the price for the goods, even if they have been lost or damaged by a cause
irrelevant to the party's act or omission. Therefore, because of its nature and especially because
of its consequences, normally the parties will make specific arrangements in their contract
regulating the passing of risk, or make express or implied agreements on the application of
standard trade terms. In the most rare case of no previous arrangement, then national laws or
international conventions regulating the matter will apply. The main preoccupations of the
parties are the time of passing of risk from the seller to the buyer and whether there would be any
case where the consequences of the transfer of risk could be smoothed out, for example whether
the party could claim any remedies for its loss despite the passing of risk.
Nearly every national legal system includes rules on the passing of risk -- similar rules
appeared and formed a part of the Roman law of contract. Therefore, such an important chapter
of sales law could not be left out of the scope of one of the most successful attempts to
harmonise the law pertaining to international sale of goods, that is the United Nations
Convention on Contracts for the International Sale of Goods, adopted in Vienna in 1980.
Furthermore, rules on the passing of risk have also been the subject of regulation in various
international standard trade terms, which do not form a legal system but are rather popular
among traders and businessmen due to their simplicity and lucidness. Perhaps the most popular
are INCOTERMS (International Commercial Terms), which include rules on the distribution of
the parties' duties, the division of costs and the allocation of risk.
The present study will examine the issue of the passing of risk in international sale
contracts for the sale of movable goods, by making a comparative analysis of the rules pertaining
to risk allocation under the Vienna Convention and INCOTERMS. The first chapter will make
an introductory reference on the notion of risk and the theories on its transfer. The second
chapter will present the rules on the transfer of risk under the United Nations Convention on
Contracts for the International Sale of Goods, highlight the policy followed by the Convention in














commentary on the correctness and practicality of its rules. The second chapter will furthermore,
concentrate on the rules on passing of risk as these are formulated under INCOTERMS,
considering their strong and salient points and clarifying the reasons of their popularity in
international commercial transactions. Subsequently, the second chapter will focus on the inter-
relationship of the Convention and INCOTERMS, stressing their similarities and differences and
examining whether and when the one prevails over the other. The third chapter will include a
careful examination of some problematic areas and propose solutions for some of the "difficult"
issues that arise in situations that involve the passing of risk in international sale contracts.
Finally, the conclusion will encompass a total evaluation of the Convention's rules and those of
INCOTERMS, regarding their practicality and effectiveness, and express a wish that there will














CHAPTER ONE General Review of the Rules of Risk Transfer
Before examining the specific rules on risk under the Convention and INCOTERMS, a
reference to the basic rules on risk seems to be necessary. The notion of "risk" has various
meanings. Apart from the risk covered in the Vienna Convention and INCOTERMS, which is
the "price risk", the notion of risk may encompass the "insurance risk", "commercial risk" and
"political risk" as well.
1.1 The meaning of risk
The meaning of "risk" in a sales contract can cover various situations like physical loss,
deterioration or damage of the goods sold.1 The common characteristic in all these cases is that
the loss or damage should be accidental, thus not caused by an act or omission of one of the
parties. 2 Hence, under the word "risk" can be included situations like theft, seawater or
overheating affecting the quality of the goods, confusion of the goods (especially liquids) with
other goods, spoilage, evaporation, improper stowage or careless handling of the goods from the
carrier.3 One important question is whether in the meaning of risk is included damage or loss of
the goods due to acts of state, for example by reason of confiscation, import or export customs'
formalities or embargos. The view, which seems to prevail, is that these acts are left outside from
the notion of risk. Confiscation does not aim at the goods themselves but it consists a measure-
penalty against the person who owns them.4 After all, an act of state is a legal measure which
"has nothing to do with risk and, it is practically impossible to obtain insurance protection
against it".5 On the contrary, it is more convincing to consider within the rules on risk situations
where the goods are damaged or lost during a period of war by acts of the enemy
1 P.M.Roth, "The Transfer of Risk". [A] American Journal of Comparative Law, 1989, 27, 21.
2 H.Bernstein & J.Lookofsky, “Understanding the CISG in Europe” [M] the Hague; London; Boston: Kluwer Law
International, 1997 43-45.
3 D.Flambouras, “Transfer of Risk in the Contract of Sale involving Carriage of Goods: A Comparative Study in
English, Greek Law and the United Nations Convention on Contracts for the International Sale of Goods” [EB/OL]
http://cisgw3.law.pace.edu, 2012-01-28
4 See G.Hager in P.Schlechtriem, Commentary on the UN Convention on the International Sale of Goods (CISG)
[M] Oxford: Clarendon Press, 2nd edition, 1998 art 66, 4.
5 See G.Hager in P.Schlechtriem, Commentary on the UN Convention on the International Sale of Goods (CISG)














(i.e. confiscation, bombardism, capture). The reason for the adoption of that approach is that the
buyer is able to ensure the goods against war risks.
1.2 Time and consequence of passing of risk
It is true that the goods might suffer loss or damage in various points in time from the
formation of the contract of sale till the actual handing over to the buyer, since these two actions
might both coincide and take place at the same time, or a long period of time might elapse
between them.6 During that time there is always the possibility -- which commercial men know
well -- that the goods might suffer loss or damage due to a sudden and unexpected accidental
event, for which neither the seller nor the buyer share any responsibility. As a result, the goods
may be lost or damaged, for example, while they are packaged at the seller's warehouse, or on
the way to the port where they would be exported (when there is a contract involving carriage of
goods by sea), or during the sea journey or from the port of import to the buyer's premises. The
question that is of importance in all these situations is a question of time: when did the risk pass?
The answer is decisive since by answering this question it is determined which of the parties; the
seller or the buyer will bear the risk and its consequences.7 The rules on the passing of risk,
therefore, are dealing with the issue of whether the buyer will still have to pay for the price of the
lost or damaged goods even if he never received them or he received them in a poor state, and
whether the seller will still be entitled to receive the price for the goods; that is called the "price
risk". Some legal systems contain legal rules that regulate, apart from the "price risk", the "risk
of non-performance" as well. The rules regulating the latter will indicate whether the seller will
have to redeliver the goods, and subsequently whether the buyer will be entitled to ask for
another delivery of the goods, even if they have been accidentally lost or damaged.8
1.3 Theories on the passing of risk
It is true that the passing of risk has always been a problematic area, which has formed a
subject of regulation in almost every legal system since Roman law. Depending on the legal
6 B.von Hoffmann, “International Sale of Goods: Dubrovnic Lectures”, Petar Sarcevic & Paul Volken, [EB/OL]
http://cisgw3.law.pace.edu/cisg/biblio/vonhoffmann.html, 2012-01-28
7 P.M.Roth, "The Transfer of Risk". [A] American Journal of Comparative Law, 1989, 27, 291.















structures, social circumstances and background, three main theories have developed and been
adopted regarding the time of passing of risk:9
The first theory links the time of the passing of risk with the time of conclusion of the
contract of sale. This theory is not very practical, since most of the times, especially in
international sales, at the moment when the contract is concluded the goods are still in the hands
of the seller and thus, under his control. A situation where the seller has the control of the goods
and the buyer has to bear the risk is hardly desirable, since the buyer will always claim that the
seller did not exercise due diligence, creating serious disputes and litigation.
The other theory connects the transfer of risk to the transfer of ownership.10 This theory is
quite impractical as well, since the ownership is not at all connected or related to the notion of
risk. Moreover, this theory does not correspond to the latest practices of sale of goods with
retention of ownership, given that in these cases the seller maintains the ownership while the
buyer possesses the goods. That means that the seller will have to bear the risk of goods that are
under the control of the buyer; this result is undesirable as well, since it will certainly lead to
litigation.
The third theory that has developed connects the passing of risk with the time of delivery
of the goods.11 That means that the party, which has physical control over the goods will be the
one bearing the risk. This theory seems the most fair and reasonable since the party that
possesses the goods is in a better position to guard them, take the necessary precautions for their
safety, or the appropriate actions to save them after the damaging event had occurred, collect the
remaining goods that escaped the damage or loss, assess the damage and turn to the insurer for
indemnification where and when the goods are insured.12
9 A.Romein, “The Passing of Risk: A Comparison between the transfer of risk under the CISG and German Law”,
[EB/OL] http://cisgw3.law.pace.edu/cisg/biblio/romein.html, 2012-01-12.
10 The second theory is adopted in England (SGA 1893 s 20(1), s 18 rule 1 and SGA 1979 s 20, sec. 18 rule 1),
France (Art. 1624/1138(2) French CC) and Italy (Art. 1465 Italian CC).
11 Germany (s 446 German CC), Greece (Art.522 Greek CC), Sweden (Art. 17 of the Swedish Act 1905) and United
States of America (para 2-509(3) UCC) follow the third theory and link the passing of risk with the handing/taking
over of the goods.
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